OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GEnaLD €. MANN
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1 Villdlem 7. Tusker
Gane, Pish and
Au'tﬂl. Texas
Dear 81rd

~-1pt of your letteor of re-
e the comstrustion of
. Toxas slature
g of dave, and quall

A reads a3 felloves

Josed seanen on the ¥lll-
1 iz Culberson County and
Hudspeth Qounty for
5; preseriding a
ing &a emergensy.

PACTYD BY SHE LEGISIATURE OF THR STATE

ftiom 1, That from and after the passage of
this Ant it ihnll e unlsvtul far say peresa to huasa
::;g. wot;, or X121 dnvu. ol
reols Oounty) end 4 ::z
son to Damt ihoot, o t&ll ::51“
luﬁmn&mwm.mm Yobruary
¥ | |



Roporable ¥Willism 7. Tuoker, Puge 2

"Section 2, on violatiag the pro-
visions of m‘f’m be u-::.ﬁmr of a
S fes Ty fibia (2T
:& wore than Twe Rundred Dollars ($200),

"seotion 3. The fact that unvarranted kill-
ing of desr, Sove, and quall im Culberson County,
and the wnvarraanted killing ef guall «nd dove in
Kudaspeth County has slwmoat exhausted and exter-
::hi.ga the “-moran&mmngor

s game oreates an ensrgancy an impersative
publis nseessity that the comstitutiedal rule re-
bills to be read I3 Doth Rousev on three

E

In your letter to us raise the quostion as to
vhether the legislation is eonstitutional, snd wish our sdvice
vhethier 1t is wnenforcesble Desause of vagusness and unsertain-

ty of Beotiom 2, V¥We Quote & portion of your lettert
"section 1 ef the Act provides that it shall

:1:1““1 to"k%n ; dosr, dove snd as in
rson O or qualil ve
nmmow:lr.' mmnp‘mtht

¢

eonfunotion 'and’ used in Sestion 1 of K. B.

91 weans ‘or;! vo must sonceds that thawe
are sove provisions then in Seation 1 whieh are
soverable from each othar to-wity That it s wn-

County. It iz also unlavful to kill & qQuall and
wnlawfal to kill a dove in Xudapeth County.

"1# the oopolusions reashsd in the adove
paragreph are eorrect, them hHhecsuse ?of
the Act in question provides ;m g:m viglating
the %m of Sectian 1 o deomod gpullty
of a ' vould require to sustain s oon-
vietion the proof that a person has violsted every



Honovebls William 7. Tucker, Page 3

108 of Section 1, This obeservatiem 1is made
uur the suthor wsed the damenstrstive adfee-
tive ‘the' as & defintte artisle, in lleu of the
tndafinite adjective ‘any' end has used the plural
of ths noun "provision,!

"For instence, Lif & persen ¥killed a quaill in
Rudspeth County, ve eannot (ind hov ha oculd be
convicted under the provisions of R, B, 921 unleas
ve Yore prapared to prove that he had also killed
s dove in Hudspeth Cowity and had ¥illed & deosr, &»
qusil and a dove 1n Culderwom Comnty at 2 time
after ths pansage 0f sald Aet,

' "We reoc ¢ that the intention of the aw-
thor is plainly describad in Sectiomm 35, the emer-
geney scction of the Act, but ve are also avare of
.the fact that H, B. 921 must bde eonstrued as a
penal lay snd atrictly construed,”

™w Lazisloture is authorired to provids, by loeal
or special aot, for the preservation of gams and fish, end
the statute in question gomou vithin the reservation expressed
in Article 3, Seot! and 57 of the State Oonstitutionm,
Stevenson v, Wood, (Tex. Cudm, App.) 54 8, ¥. (24) 286, ansver-
ing eortified quantions Ot. Civ, Apm, 35 8, W, (24 Tgk Tuttle
;h“i'fu(’?:f €iv. APb., Writ refused) 35 8, V. (24) )

A3 implied in your letter the vords "er” end "amd"
re often conetived ax 1f sosble, Pram Words and Mhrases
Poxm. FA,, Yol. 3, pp. A14-319) wve f£ind thet even in criminal

'tctutu words are frequently misplaced, and 1t i3 said
thelr strict meaning is more resdily departed from than that
of otltzgr t::m, and oz}o &;ﬂ in phgc of the t::hn in do:or-
onese SMABing ¢ context rls on -
Sgnn: N‘t’.ﬂn, 8ag. 252. P 530' mﬁe‘z Sutm% 8&2’
m {muon. Sec. 397 Po E‘. Yoxas cases to A0
oflfoets Bell vs. ‘ht" Tox, Or. R, %07, do W
s:; Alexander vs. 8tate, 84 Tex, Cr. R, 75, 204 B. V¥, }
Froems ve. State, 85 Yex. Cr. R, 366, 212 8. ¥, 501,
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In the eass of Btate v, Cain, 9 W, Va
1t vas held that vhen a statute in ene seetion Brﬁizm'

the sald of ligquor without s license, in another sestion
prehibited the use of sereens, frosted vindows, ete,, in
sti11 another ::atm‘hx:roh.tbi:od tha sale of Liquor'se
minors, 8 penalty .!'m or
grery rloutim 01"'e ! of the first, second
andtmranpiognaoo alty should e inflioted,
that vm;d spd” fn the ty seotion should b gon-
strused "or,” sinoe it eould not have been sontended that s
person must violate all three sections before he eculd de

nmxmceuormgu;.m;mmmm
dealars in pistols, dovie knmives “"and” dirk knives to de
liconsed and pmi&od s penalty for sush denlers en fallure
to obtain the licenses, The court in the case gf Porter vs,
State, S8 Ala. 66, at .GBuJAthnthnvgra.tnd'nw
in the statute should sonstrued 10 mean “ori” that it vas
oclearly the intention of the h“ihhtm to subjeet s

ingle
particular ecoupations of pursuit, and not ¢ eomdinstion of
them, t0 a licenss.

An Illinois statute relating te intoxicating rs
provided that every zg:rteu gullty of violating the first “snd”
ssoond nctiong of the Aet should forfeit, ete., and the oourt
sald the vord "and® as used should be oconstrusd as equivalemt
to "or," and hence penszlties therein provided could We fmposed
for a viclation of either section, and there vas no requirement
that o aocused be proven ty of s viclation ef both, be-
fore ho be subjected suwoh penalties, Streeter vs.
People, I1l. 595, 597, '

Yo think in considering House Bil) 921, supra, that
lative intent to forbid any reon to

k1)l any m govglfg.q z:n.u in Culdberson cmg‘r

o
date u?thn Ast %tu February 1”%&5 go rouovm? w
o 'S
tion from Texas Juris s’ dosmed pertinent to your



0n tke ot vhen 1t %¢ ssary to con-
radpe 146

leginlative intont, for a general viev of the
whole snaotnent, fm:h intent having been ascer~
tained, the court will then soek to oonstrue the
statute #0 a3 to give affect to the rposes of the
Loagislature, es te the vhole and each msterial
part of the lav ﬂathonﬁtm involve a
S:gcrtun froz hu strist letter of larv a3
tten by the leogislature,

"this is the fundaxental canen and the sar-
dinal, anéd psramtunt rele of constmiction,
whieh uld slvays be slosely odasrved and to
vhisch 2l eothar rules must yield, Indoed, i the
gsonstruction of oivil enasctmsnts, the eourts are
expressly cormanded to ‘look 4iligently feor the
intention ¢of the lagislature, keeping view ot
:&tmsthooldm the evil, and the remedy.’

The toxt oltes many cases in M of ths last
quoted sontence re Penal Code, +« T3 Barnes v,
State, 75 Tex., Or, B. 168, 170 8, V. 548, L, R. A, 1815 O,
101; Fondren v. State, T Tex, Or. R. 558, 169 8. ¥. 811,
Als0 see Penal Code, Art, 21, and cases oited,
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Itumopmmtmon 9311-9-
stitutional, and by construing the %ﬂd‘o °i

vhere indiested that the Aot is onromnuo @l m
m,}ut to smo:!m attack for vagumnsss and woertainty.

Yours very truly

B¥Wte)d
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